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Mr. Chairman and members of this Subcommittee:

My name is Bob Claus and I am a community organizer for SEACC based on Prince of Wales Island.  With me today is Buck Lindekugel, our Conservation Director who can help answer any detailed questions you may have.  Thank you for the opportunity to testify before you today and I respectfully request that my written testimony and accompanying materials be entered into the official record for this Subcommittee hearing.

Founded in 1970, today SEACC is a coalition of fourteen local citizen volunteer conservation groups in twelve Southeast Alaska communities, from Craig on Prince of Wales Island to Yakutat.  SEACC’s individual members include commercial fishermen, Native Alaskans, small timber operators and value-added wood manufacturers, tourism and recreation business owners, hunters and guides, and Alaskans from all walks of life.

SEACC is dedicated to preserving the integrity of Southeast Alaska’s unsurpassed natural environment while providing for balanced, sustainable use of our region’s resources.  Southeast Alaska contains magnificent old-growth forests, outstanding fish and wildlife habitat, important “customary and traditional” or subsistence use areas, excellent water and air quality, unsurpassed outdoor recreation opportunities, world class scenery, internationally and nationally significant cave and karst resources, and provides a unique way of life for hardy, independent people who choose to call it home.

The Alaska Native Claims Settlement Act (ANCSA) set up a framework for settling the aboriginal claims to land of Alaska Natives by establishing village and regional corporations with the right to select and receive title to 44 million acres of land and receive payment of nearly one billion dollars.  Sealaska is one of 12 regional corporations formed under ANCSA to receive land and money.    

SEACC supports completion of Sealaska Corporation’s remaining land entitlement under ANCSA.  We respect the history and traditions of the Tlingit, Haida, and Tsimshian people who are Sealaska Corporation’s shareholders.  It is not necessary, however, for Congress to take any action for Sealaska to complete its remaining ANCSA land entitlement.  We oppose S.881 as introduced because of the significant changes to ANCSA and other federal laws it proposes and its impact to the Tongass National Forest and the communities and residents that depend on it.  We fear that S.881 will not redress any inequities but create new ones among forest users and communities within Southeast Alaska and with other regional corporations across Alaska.

Neither can we ignore the significant social, economic, and ecological impacts caused by intensive and unsustainable logging of old-growth lands currently owned by village corporations and Sealaska and surrounding Native villages.
  Nothing in S.881 binds Sealaska to adopt and follow balanced and sustainable logging practices on the economic development parcels in the future.  We have heard eloquent statements from Sealaska directors and officers of the importance of the corporation to the regional economy and its desire to provide good jobs for shareholders.  Yet, Sealaska’s interest today in investing in the rural economy seems to run counter to its practice over the past twenty-five years of promoting the export of logs, and jobs, from Native corporate lands in Southeast Alaska.
      

In our testimony opposing Congressman Young’s initial legislative proposal on this issue in November 2007, H.R. 3560, we promised to maintain open communication with Sealaska.  When we submitted comments to Senator Murkowski on S.3651, the precursor to S.881 that she had introduced in September 2008, we reaffirmed this commitment.
  We have since worked directly with Sealaska and others to reach a fair resolution of this matter and to identify a pool of possible lands for conveyance to the corporation that maintains the integrity of the Tongass National Forest.  While we have made some progress, we have more hard work in front of us.   

Changing the way Sealaska’s lands entitlements are completed should be done in a manner that maintains the integrity of the Tongass National Forest and all it stands for -- multiple use and sustained yield, the commercial, recreational, customary and traditional use of fish and wildlife, recreation, and tourism.  Whether you view this legislation as a controversial reformulation of long-settled ANCSA settlements or a more benign exchange of lands, a fair and equitable resolution should also ensure that the ecological integrity of our nation’s largest National Forest remains intact.  Any bill relating to the Tongass National Forest should include durable protections for key lands for salmon production, wildlife habitat, and community uses.  Such an approach would complete Sealaska’s remaining land entitlement, address the interests of all Americans in securing the long-term integrity of the entire Tongass, and make Southeast Alaska a model of sustainable fisheries, natural abundance, and community health in the 21st century.

 S.881 does not “finalize” Southeast Alaska Native claims to the Tongass National Forest but starts a chain of future exceptions that may unravel long settled Alaska Native land Claims.
S. 881’s sponsors entitled this bill the “Southeast Alaska Native Land Entitlement Finalization Act.”  While a worthwhile goal, this bill does not and will not “finalize” Native land claims on the Tongass National Forest.  

On April 2, 2009, three weeks before introduction of S.881, Senator Murkowski introduced S.784, a bill to recognize and settle “certain claims” under ANCSA.  See 155 Cong. Rec. S4315 (daily ed. Apr. 2, 2009) (statement of Senator Murkowski).  This bill would allow five (5) communities in Southeast Alaska that failed to meet one or more of the criteria set by Congress for a community to qualify for village status under ANCSA to form “urban” corporations. The bill would further grant each corporation 23,040 acres of land from anywhere in the Tongass National Forest, including designated Wilderness and Legislated LUD II lands; nearly 180 square miles of public lands.
  

We recognize that the Native people who are asking for recognition via S. 784 have long histories and traditions in this region.  We are sensitive to their concerns, but we must vigorously oppose proposals which attack the Tongass as a result.  We have directly expressed our willingness to work with these groups, if they are recognized, to develop settlement options that would not sacrifice a sustainable future for the entire region, and we remain committed to doing so.
 

If these communities become eligible, then Sealaska’s remaining entitlement under Section 14(h) of ANCSA would be reduced by approximately 25,000 acres.  We have previously shared our position on this issue with Sealaska.
   

Lastly, in 2004, Congress enacted a law to facilitate completion of the transfer of lands in Alaska pursuant to ANCSA, the Alaska Statehood Act, and other laws.  See Alaska Lands Transfer Acceleration Act (ALTAA), Pub. Law 108-452, 118 STAT. 3575 (Dec. 10, 2004).  Why was the issue about whether it was appropriate for Sealaska to select its remaining entitlement outside of the existing ANCSA withdrawals on the Tongass National Forest addressed during Congressional deliberations over ALTAA?

S.881 Changes the Rules for Conveyance of ANCSA Entitlement Lands to Regional Corporations.   
As of nearly a year ago, the Department of Interior’s Bureau of Land Management (BLM) has conveyed approximately 291,000 acres of Sealaska Corporation’s share of the Section 14(h)(8) allocations, which is 354,389.33 acres.  This leaves a remaining entitlement of approximately 63,615 acres.
  BLM has also conveyed an additional 560,000 acres of subsurface rights to Sealaska.  These conveyances have made Sealaska the largest private landholder in Southeast Alaska.  

Today, about 3 decades after selecting available lands within the areas withdrawn by Congress, Sealaska wants to change the rules set by Congress.

· S.881 drops the limitations imposed by Congress on where Regional Corporations may select their lands under Section 14(h)(8).

Section 14(h) of ANCSA set aside 2 million acres for 5 types of Native claims; cemetery sites and historical places, Native groups, “urban” corporations formed by Native residents of Sitka, Kenai, Juneau, and Kodiak, for primary places of residence, and for certain Native allotments.
  Any of the 2 million acres not needed for those specific claims was to be divided among the 12 regional corporations on the basis of population under Section 14(h)(8) as a land-base for economic development and benefit to all the regional shareholders.   

S.881 authorizes Sealaska to select its remaining “economic development” land under Section 14(h)(8) from a pool of approximately 79,000 acres located outside the withdrawal areas identified in ANCSA.  Specifically, Section 3 removes the requirement in ANCSA that Sealaska select its land entitlement from lands withdrawn for, but not selected by, village corporations in Southeast Alaska under Section 16 of ANCSA.
   In S.881, Sealaska has targeted some of the most productive forest land remaining on the Tongass National Forest from which to select these lands.  The charts below, infra at p.7, show how Sealaska has cherry-picked some of the best lands on the Tongass for selection, under S.881. 

Parcels of land identified by Sealaska do not follow the rule for   reasonably compact tracts applied to previous regional corporation land selections.

While the number of acres identified for selection and conveyance under S.881 appears small compared to the size of the Tongass National Forest, the hundreds of parcels of varying sizes identified by Sealaska for conveyance are spread out across the entire Tongass National Forest.  The lands Sealaska seeks conveyance of are made up of a number of individual small parcels, as opposed to the larger blocks of reasonably compact tracts applicable to previous selections by all the regional corporations under ANCSA.  See 43 C.F.R. § 2653.9(a).  Many of the sacred, cultural, and historical sites identified by Sealaska for conveyance in Section 3(b)(2) of S.881 are located within designated Wilderness and Legislated LUD II lands.
  With very few exceptions, the proposed Native future sites under Section 3(b)(3) of S.881 are located adjacent to highly popular areas used by local community members for recreational, commercial and subsistence purposes.  

· S.881 creates a new category of out-of-the-box withdrawal selections not enjoyed by other regional corporations.

As noted above, Section 14(h) of ANCSA provided a total of 2 million acres to be selected by the regional corporations from specified categories.  Section 3 of S.881, however, creates new categories of land selections not available to the other regional corporations.  These include “Places of Sacred, Cultural, Traditional, and Historic Significance,” “Traditional and Customary Trade and Migration Routes,” and “Native Future Sites,” identified by Sealaska on maps it prepared, dated March 9, 2009, and respectively entitled Attachments B, C, and D to S.881. 

Unlike cemetery sites and historical places conveyed to Sealaska under Section 14(h)(1), no definitions or criteria have been adopted or proposed for sacred, cultural or traditional sites.
  Nor does S.881 define what qualifies as a Trade and Migration Route or Native Future Site.  Will authorizing Sealaska to select from new categories of lands not available for selection by other regional corporations, increase pressure for similar treatment by other regional corporations?  Will these new circumstances slow down the prompt resolution of land selections for all regional corporations? 

· S.881 allows economic development of cultural sites within Glacier Bay National Park.

Under ANCSA, Congress did not allow for the selection and conveyance of culture sites within National Park System units.  See Section 11(a)(1), Pub. L. 92-203, 85 Stat. 696, codified at 43 U.S.C. § 1610(a)(1).   While Section 3(c) of S.881 prohibits conveyance of any of the 12 sites identified by Sealaska in the Glacier Bay National Park, it requires the National Park Service to manage all Park resources cooperatively with Sealaska.  This new requirement opens Park resources to economic development in a manner inconsistent with maintaining park values.
  By giving such rights to Sealaska, S.881 opens the door wide to requests from other Regional Corporations asking for the same prerogatives in other National Park units in Alaska. 

· S.881 removes existing protection for cultural and historical sites afforded under existing law.

Section 4(g) of S.881 terminates the restrictive covenants regarding cultural or historical values imposed on lands previously conveyed to Sealaska by BLM.  These covenants prevent a regional corporation from authorizing mining or mineral activity of any type or “any use which is incompatible with or is in derogation of the values of the area as a cemetery site or historical place.”  See 43 C.F.R. § 2653.11(b).  

Section 4(e) of S.881 subjects sacred, cultural, and historic sites conveyed to Sealaska to a covenant prohibiting any commercial harvest or mineral development.  While these restrictions are necessary and appropriate, they are by their terms narrower than existing covenants imposed to protect the values of the area as a cemetery site or historical place.  As written, the restrictions may not prevent development or uses of the land may degrade the values of the areas.  Will treating Sealaska differently, both in the future and retroactively, result in other regional corporations seeking the same treatment?

How will Sealaska obtain and manage access to sacred, cultural and historical sites in designated Wilderness?

Sealaska wishes conveyance of numerous sites it has identified on lands previously designated by Congress as Wilderness.   Given the scale of the maps prepared by Sealaska identifying these sites, it is impossible to determine how near these sites are to shoreline, or how easily the sites can be accessed. Will the means and level of access sought by Sealaska, as well as the uses permitted under Section 4(f) of S.881, protect the natural and other values of these lands?                                                    

Sealaska’s Out-Of-Withdrawal Selections for Economic Development Lands Disproportionately Target the Most Ecologically Productive Lands in Southeast Alaska.
The pool of lands from which Sealaska is seeking for timber development possess some of the highest biological values represented by salmon, deer, black bears, big-tree old-growth, and estuaries on the Tongass National Forest.
  

The total number of acres in the pool of lands identified by Sealaska shrunk from over 95,000 acres initially proposed in 2007 under H.R. 3560 to just under 79,000 acres in S.881.  Despite this reduction in total acres, the ecological productivity of the lands sought by Sealaska for intensive clearcut logging is proportionally higher in 2009, with nearly 47,000 (59.2%) of the acres inventoried as big tree forest. See Exhibit 2 (attached). This is illustrated in the charts below, created using existing Forest Service data for Prince of Wales Island.

[image: image1.emf]
Note: POG stands for “Productive Old-Growth”.  Stands of large old-growth are among the most rare, and most ecologically important forest types on the Tongass National Forest.

A substantial majority of the lands target by Sealaska on North Prince of Wales, Kosciusko, and Tuxekan Islands also contain world-class karst and cave resources.  See Exhibit 4, attached.  Karst terrain occurs on water-soluble bedrock such as limestone, dolomite, or gypsum. It is characterized by underground water drainage, sinkholes, pits, and caves.  These well-drained soils support some of the most majestic old-growth forest on the Tongass.  As it turns out, approximately 71 % of the lands identified for conveyance by Sealaska are underlain by karst.  The forest canopy protects the thin soils atop karst from eroding directly into the soluble rock below.  Past and proposed clearcut logging on these fragile soils disrupt the natural hydrology, harm cave formations that hold information of thousands of years of climate change, and alter sediments that hold keys to understanding patterns of human migration into the Americas as well as paleontological clues to our past.   Eleven (11) years ago, the Forest Service discovered human remains in On Your Knees cave on North Prince of Wales Island. DNA testing determined that these human remains were 10,300 years old.  The oldest human remains in Alaska have been found in this cave system, and it has not yet been fully explored or mapped.  See Forest Service returns ancient human remains to Tlingit tribes, Juneau Empire (Oct. 21, 2007).

Lands identified by Sealaska for logging development will have devastating impact on local communities and forest users.

One of our proudest national heritages is the freedom that Americans enjoy to access and use our public lands, anyplace and anytime. The lands sought by Sealaska will curtail public access and use of public lands and resources. The uncertain scope of the permitted activities and location of the easements proposed in S.881 raises concerns, as does the unfettered authority given Sealaska to control access and use of the easements and adjacent lands.
  

Prince of Wales Island is populated by about 5,000 people, spread out among 11 communities.  Some of these settlements are Native villages, some fishing towns, and some former logging camps rebuilding themselves into viable communities.  Residents of Prince of Wales Island are heavily dependent on the Tongass National Forest and its abundant resources for work, play, and food.  

Many residents of these communities closest to the lands threatened by S.881 question how they can continue their shared way of living close to the land if Sealaska takes their forest.  This feeling of ownership of our national forests is one of the greatest freedoms enjoyed by Americans.  Many wonder if the existing timber industry will be able to transition away from old-growth logging if Sealaska receives the oldest young-growth on the forest.  

The small communities of Edna Bay, Naukati, Thorne Bay, Point Baker and Port Protection have written formal letters or resolutions opposing this bill, and these are the communities closest to the transfer areas. Hundreds of island residents have signed petitions opposing the bill.
Residents of the rural communities on Prince of Wales have long used all the lands proposed for selection by Sealaska on North Prince of Wales Island and Kosciusko Islands for subsistence hunting, fishing and gathering.  Without the legal requirements for public oversight and involved participation provided these rural residents under Title VIII of the Alaska National Interest Lands Conservation Act on public lands, they will have no voice on how these “private” lands are managed by Sealaska nor will Sealaska be obligated to minimize impacts to subsistence resources and uses from its management.  

The community of Hydaburg has long fought to safeguard lands surrounding Keete/Nutkwa and Kassa Inlets and Mabel Bay.  Sealaska has targeted these traditional lands for the short-term economic benefits associated with clearcut logging and round log export to Asian markets.  Former Senator Tim Wirth’s 1989 Tongass Timber Reform Act, S.346, prohibited logging on these lands, but they were ultimately left unprotected in the final compromise legislation in 1990.
  Hydaburg and SEACC have consistently advocated for long-term protection for these lands ever since.

Is the exchange of 327,000 acres of land available for conveyance to Sealaska for about 60,000 acres of public lands a fair deal?

As noted above, some characterize S.881 as a simple exchange of lands.  ANCSA allows for such exchanges but with an important caveat; exchanges “shall be on the basis of equal value . . . . .”  43 U.S.C. § 1621(h).  Under Section 4(b) of S.881, Sealaska will relinquish all the lands remaining available for selection and conveyance within the Congressional withdrawal areas upon completion of the conveyances under the bill.  In terms of mere numbers, the 327,000 acres that will be returned to Forest Service management far exceeds the amount of land Sealaska will receive under S.881.  In terms of value, however, the relinquished lands do not hold a candle to the lands Sealaska will receive.

The accounting provided by S.881 does not consider the value of the public-financed infrastructure on the lands Sealaska seeks.  These parcels contain approximately 200 miles of roads.  These roads provide vital all-weather access for subsistence activities, as well as basic services like emergency healthcare and law enforcement. 

Thank you for the opportunity to provide these preliminary comments on this proposed legislation.

Buck Lindekugel




Bob Claus

Conservation Director




Community Organizer for








Prince of Wales Island

� See Bluemink, Sealaska to reduce logging by 25 percent, Juneau Empire (Nov. 15, 2005).  The story reveals that 20 years after it started its intensive logging program the corporation realized its “timber resources are much smaller than previously thought,” and intended “to petition federal officials to provide it with more valuable timber land than it is currently entitled to.”  Attached to this testimony as Exhibit 1;  see also, Exhibit 2 (a photo of Sealaska Corporation lands on Dall Island near the Hydaburg).


� See Sealaska’s corporate history on the web at:  �HYPERLINK "http://www.fundinguniverse.com/company-histories/Sealaska-Corporation"�http://www.fundinguniverse.com/company-histories/Sealaska-Corporation�. 


� A copy of these preliminary comments was submitted to Committee staff for inclusion in the record for this hearing.  These comments are referred to hereinafter as “SEACC’s Preliminary Comments to Senator Murkowski on S.3651.”


�  Although S.784 was referred to this Subcommittee, it is not a subject at today’s hearing.  We therefore reserve the opportunity to comment further on this proposed legislation at this time.  We provided the Subcommittee with materials from the Department of Interior and Department of Agriculture on similar legislation that was introduced in the House of Representatives in 1997 for the record.  


� Our most recent correspondence with representatives from these communities was in 2005.  Although we advised them of our continuing commitment to further discussions, we did not receive any response from them.  A copy of this correspondence has been provided to the Subcommittee for the record.   


� See Letter from Anderson, SEACC Executive Director to Harris, Sealaska Vice-President, Resources (May 22, 2003).  A copy of this correspondence has been provided to the Subcommittee for the record.


� Possible conflicts between this legislative effort and the Alaska Lands Transfer Acceleration Act were noted in our H.R. 3560 testimony and in SEACC’s Preliminary Comments to Senator Murkowski on S.3651, supra note 3, at 7.  


� See Letter from Lloyd, BLM’s Alaska State Office to USDA Forest Service, Alaska Regional Office at 2 (Oct. 9, 2008).  A copy of this letter has been provided to the Subcommittee for the record.


� In 1988, six regional corporations, including Sealaska, chose to relinquish some of the acres previously allocated for cemetery and historical sites to increase the separate allocation for lands under Section 14(h)(8).  See supra note 3, SEACC’s Preliminary Comments to Senator Murkowski on S.3651 at 2.  Sealaska Corporation Resolution No. 84-87 (June 20-21, 1984) referenced in those comments was submitted to the Subcommittee for the record.


� See Section 14(h)(8)(B) of ANCSA, 43 U.S.C. 1613(h)(8)(B); see also 43 C.F.R. § 2653.9(a)(limiting lands available for Sealaska’s selection to those originally withdrawn by Section 16 of ANCSA but unconveyed.).


� The former designation was chosen by Congress in the 1990 Tongass Timber Reform Act, Pub.L. 101-626, to assure that lands with high value fish and wildlife habitat were managed in perpetuity to retain their wildland character.


� See 43 C.F.R. §§ 2653.0-5, 2653.5 (2008).


� See Letter from Lindekugel, SEACC to Elton, Dept. of Interior’s Senior Advisor for Alaska Affairs (August 12, 2009).  A copy of this letter has been provided to the Subcommittee for the record. 


� Schoen, John and Erin Dovichin, eds. 2007.  The coastal forests and mountain ecoregion of southeastern Alaska and the Tongass National Forest. Audubon Alaska and The Nature Conservancy, 715 L Street, Anchorage, Alaska.  This complete report is available online at: �HYPERLINK "http://conserveonline.org/workspaces/akcfm"�http://conserveonline.org/workspaces/akcfm�.  See also Exhibit 3, a map comparing Landscape Scale Density of Oldgrowth Forests 1950’s – 2005 on the southern portion of the Tongass National Forests with the land pool proposed for selection by Sealaska in S.881.   





� This story can be found on the web at �HYPERLINK "http://www.juneauempire.com/stories/102107/loc_20071021021.shtml"�http://www.juneauempire.com/stories/102107/loc_20071021021.shtml�.


� For additional questions concerning the easements proposed in Section 4 of S.881, see supra, note 3, SEACC’s Preliminary Comments to Senator Murkowski on S.3651 at 3-5.  


� See S.Rep. No. 101-30, Pt.1, at 3 (1989)(text of S.346); see also 136 Cong. Rec. S7740 – S7744 (daily ed. June 12, 1990)(statement of Senator Tim Wirth in support of “the Johnston compromise” between S.346 and H.R.987, the House-passed Tongass Timber Reform Act of 1989).





SEACC Testimony on S.881

October 8, 2009

9

