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Mr. Chairman and Members of the Committee:

Thank you for the opportunity to speak before you today about the proposed Good Neighbor Forestry Act.  I would like to address my comments to issues of how the public land management agencies can increase coordination with states, landowners, and stakeholders to work across ownerships to restore forests, range, and watersheds, and create rural green jobs through such legislation. 

I direct the Ecosystem Workforce Program in the Institute for a Sustainable Environment at the University of Oregon.  Founded in 1994, the Ecosystem Workforce Program seeks to build ecological health, economic vitality, and democratic governance in rural forest communities in the American West.  The Ecosystem Workforce Program supports these interconnected issues with applied research and policy education related to rural forestry communities and federal forest management.  I am an active participant in the Rural Voices for Conservation Coalition, where I chair its Contracting Working Group.  Over the past eight years, I have undertaken a number of studies about the rural community benefits of Forest Service and Bureau of Land Management (BLM) restoration contracting, the working conditions of Federal contract forest workers, and the use of stewardship contracting.

Context and Goals


We have significant work to do to restore the ecological function and resilience of our nation’s forests and grasslands in the face of climate change, increasing wildfire, and land degradation.  We depend on these lands to: sustain biodiversity; provide ecosystem services such as clean air, water, and carbon storage; as well as supply us with wood, bioenergy, and food.  The restoration and maintenance of these lands can and do create jobs and economic opportunities in rural communities, and are an integral part of a healthy national economy. 

In the West, we face a complex mixture of federal, private industrial, family, and state landownership, each with their own set of priorities and legal obligations.  Yet, restoring ecosystem function and reducing wildfire risk requires working across land ownerships because fire, water, insects, endangered species, and wildlife readily move across these boundaries. Federal and state agencies have multiple roles in these efforts because they provide land management, fire protection, and technical assistance.  Some state foresters also regulate private forests.  State foresters play a particularly important role in providing technical assistance and multi-landowner coordination for hazardous fuels reduction and other restoration activities on private lands.

Over the past decade, we have made considerable progress in improving coordination and increasing collaboration among landowners and stakeholders.  This increased coordination has occurred with congressional authority (such as the Wyden Amendment and stewardship contracting); Federal, state, and local government engagement (such as through the National Fire Plan and Community Wildfire Protection Plans); and the rise of local and regional collaborative groups.  Increasing coordination has been, and will continue to be, an incremental process that requires numerous changes in authority, procedure, understanding, and habit.  

At the same time that we have been working to increase collaboration and coordination, there also has been a dramatic rise in Federal use of contracts and agreements to do the work of the Federal government.  This rapid expansion had led to a growing concern that the Federal government may be contracting out inherently governmental functions and is not always providing adequate oversight for the protection of workers and the effective use of taxpayer dollars. 
 

Given this complex ecological, economic, and administrative context, effective legislation would:

· Focus on comprehensive forest, range, and watershed restoration;

· Increase coordination among a diversity of governmental and nongovernmental stakeholders to maximize the effectiveness of these activities; 

· Insure that the Federal government can meet its obligations to perform inherently governmental functions in house and to adequately oversee its agreements and contracts; and

· Create high quality green jobs and small business opportunities performing these restoration activities, especially in rural areas where these lands are located.

Bill Analysis

Senate Bill S. 1122 seeks to increase the ability of the Forest Service and BLM to coordinate forest, range, and watershed restoration efforts across land ownerships.  It would do so by allowing the two agencies to enter into agreements with state foresters.  Under these agreements, state foresters could use Federal funds to sell timber and enter into service contracts on national forests and BLM lands in the west of the 100th Meridian.  S. 1122 would allow state law to govern the development, execution, and oversight of the contracts that the state foresters award.  In doing so, S. 1122 would not require the application of Federal service contracting, timber sale, or worker protections laws or policies that typically apply on public lands.  In addition, S. 1122 explicitly allows state foresters and the timber sale purchasers to mark timber for harvest. 

Conceptually similar to the Good Neighbor Authority for Colorado,
 S. 1122 takes a broader approach.  S. 1122 would expand the authority to include all states west of the 100th Meridian where there is BLM or national forest lands, whereas the original law only included Colorado and later was expanded to include Utah.  The largest substantive change, however, is that S. 1122 would allow agreements with state foresters for treatments on any national forest system and BLM lands, and does not require that there be any corresponding non-federal treatments.  The Colorado-specific authority required treatments to occur on nearby non-Federal lands as well as on Federal lands. 

S. 1122 may help increase coordination across ownerships, although that objective seems less clear than was the case with the Colorado-only authority.  And, because the bill does not require the application of Federal service contracting, timber sale, or worker protections laws or policies, it does not help address the other objectives of effective restoration.  Because, in many cases, state contracting and workers protection laws are weaker than Federal provisions, this could:

· Worsen the working conditions of forest workers in a sector that already has significant challenges in protecting workers;  

· Limit the use of best value contracting, thereby potentially reducing the quality of the work on the ground and local economic community benefit;

· Introduce conflicts of interest into the sale and harvest of Federal timber; and

· Reduce access of small business to contracting opportunities.

Worker protections. The Federal government has a robust set of laws and regulations to protect employees when working under Federal contract.  However, not all states have such laws and policies, and some have weak enforcement of the laws and policies that they do have.  In particular, the shifting of contracting authority to the state foresters appears to exempt these contracts from the Service Contract Act and Davis-Bacon Act.  These laws and associated policies set wage rates, health and welfare payments, and overtime pay requirements for workers performing federal contracts.  

The working conditions of forest workers—particularly thinners and tree planters—have been the subject of considerable media attention, scholarly study, and hearings by this committee
 as well as in the House of Representatives over the past several years.  The media attention, research, and hearings have all pointed to significant problems with the working conditions of these forest workers.  For example, in the 2008 Hearing of the House Subcommittee on Public Lands and Forests, the Department of Labor Testified that 12 of the 19 federal forestry contractors that had been inspected over the previous two years were in violation of the Service Contract Act.
  Exempting contractors from the Service Contract Act and other Federal contracting and labor provisions would likely only worsen the conditions for workers.  Shifting oversight to the states could serve to undo the hard work that the Forest Service and Department of Labor have undertaken to increase oversight and enforcement in this area.

Moreover, according to the February 2009 GAO report about the Good Neighbor Authority,
 the state agencies only included provisions of the Migrant Seasonal Agricultural Worker Protection Act (MSPA) when requested by the Forest Service.  In fact, MSPA applies to all migrant and seasonal work including thinning and reforestation regardless of landownership.  These provisions should already be in all state manual-thinning contracts.  If these provisions were not already being routinely included in state contracts, this raises troubling questions about the extent to which states are prepared to enforce additional laws and policies to protect workers.  

Best value contracting. Since the reforms of the 1990s, the Federal Acquisition Regulations have provided the Federal government with a broad array of contracting authorities including the ability to consider the best value to the government when awarding contracts.  By contrast, many states do not permit the use of best value contracting and, instead, require awards to the lowest bidder (or the highest bidder for timber sales).  In states where this is case, the Forest Service and BLM would lose the ability to choose contractors that perform high quality work on public lands. It would also eliminate the opportunity to consider the extent to which contractors provide benefit to rural communities, an authority that the Forest Service and BLM have received as part of their annual appropriation since 2001. 

Timber sale accountability, designation by prescription, and best value. By exempting these contracts from subsections (d) and (g) of section 14 of the National Forest Management Act (NFMA),
 S. 1122 would allow state foresters or timber sale purchasers to mark timber for harvest.  Subsection (g) of NFMA requires that USDA personnel mark timber for harvest and prohibits those with a financial interest in the timber in participating in marking.  At first blush, this appears to be the same authority that allows for designation by prescription in stewardship contracting; stewardship contracting allows for exemption from same NFMA subsections. But, the goal in stewardship contracting with exemption is to enable the creation of end-results contracts. With these contracts, contractors are chosen and paid based on the quality of the work they perform, assessed at the end of the contract.  The stewardship contracting authority does this by requiring best value contracting.  Under best value, the agencies are to choose contractors that have a history of high quality work and provide the best value to the government, whereas traditional timber sale provisions require award to the highest bidder.  Without the best value requirements, the NFMA exemption in S. 1122 simply allows for people with a financial stake in the timber to chose which trees to cut without a focus on the end result.
Small business set aside.  Not all states have provisions that set aside contracts for small businesses, as is required under Federal law.  Currently, virtually all Forest Service and BLM thinning and hazardous fuels reduction contracts are awarded to small businesses, as defined by the Small Business Administration.  Devolving contracting authority to state agencies without requiring small business set asides could decrease access to contracting opportunities for small businesses. This is a particularly important authority for creating rural green jobs, as most rural businesses are small businesses.  In addition, the provisions for set asides and preferences for minority, disadvantaged, and Indian businesses would presumably no longer apply.

Recommendations for Improvements

How can we integrate the need to increase coordination among state agencies, Federal agencies, and other landowners with the need for high quality green jobs for rural communities and the need for adequate Federal oversight of the way in which taxpayer funds are spent and Federal timber is sold?

1. Use existing authorities, such as stewardship contracting and the Wyden Amendment.  Existing stewardship contracting authority allows the Forest Service and the BLM to enter into stewardship agreements, including with states, for work on national forests and BLM lands.  Stewardship contracting authority allows for non-USDA marking of timber, as is proposed here.  But it does so in a context that requires best value contracting, which allows the agencies to pick contractors with a track record of high quality work.  As the agencies have developed stewardship agreements, however, they have maintained more oversight of these agreements than is proposed in S. 1122. The agencies have also required collaboration in project development.   Their agreement templates have provisions for the subcontracting of timber sale and service portions of the work, including requiring subcontractors to pay prevailing wages under the Service Contract and Davis-Bacon acts.
To address the goal of efficiently working across ownerships while maintaining federal contracting provisions, the Forest Service and BLM could also act as the lead contracting agencies for work on state, private lands and public lands, using other existing authorities.  For example, the agencies could combine collection agreement authorities with the Wyden Amendment. Collection agreements allow the agencies to collect funds from other entities.  With the Wyden Amendment, the agencies can contract for restoration work across ownerships.   Used together, these authorities would allow these two agencies to collect funds from states, and solicit and award contracts for work across ownership boundaries.  

Since first National Fire Plan appropriation in 2001, the Forest Service and BLM have also had authority to enter into agreements not only with state foresters but also with a broad array of entities to undertake hazardous fuels reduction, watershed restoration, and other activities on national forest and BLM lands.  
2. Modify S. 1122

a. Require agreement holders to use Federal timber sale and service contracting provisions.  This would increase the likelihood that Federal, taxpayer, small business and worker interests are protected.  On the service contracting side, these provisions would include, but not be limited to: Service Contract and Davis-Bacon acts; negotiated and best value contracting; competitive contracting; small business set asides; and other Federal provisions that protect workers, small businesses access, the public interest.  It would also include clarity about liability and bonding requirements.  On the timber sale side, this would include, but not be limited to, provisions regarding: competitive bidding; penalties for cutting the wrong trees; bonding; Federal disbarment; and other provisions to protect the public interest.
b. Require best value contracting.  Because the purpose of this bill is to foster restoration, this authority should focus attention on the quality of the work and require that the states consider the past performance and other factors in addition to price when awarding contracts.  The use of best value would also provide a check against abuse of the provision allowing non-USDA timber marking, by making it difficult for contractors who make inappropriate tree selections to obtain future contracts.  

c. Maintain Federal oversight over the execution of the subcontracts, including the use of Federal timber sale and service contracting officers, contracting officer representatives and inspectors to help ensure that agreements and subcontracts are appropriately executed.  This is particularly important in the area of worker protection, where the Forest Service has committed to have contracting officers visit all work sites where work may involve migrant and seasonal workers to ensure that contracting and labor provisions are followed.
d. Require mutual benefit and adjacency.  The logic of original Good Neighbor authority in Colorado was to create efficiencies by allowing the state forester to issue a single contract for work occurring on adjacent parcels, rather than having two agencies create two contracting processes for near-by, similar work.  S. 1122 allows for the state to contract for federal lands under any circumstances, not only when non-Federal lands are involved.  Adding some constraints about multiple land ownerships and geographic proximity could help focus the use of this authority to instances where there would likely be efficiencies gained through state-led contracting.
e. Require collaboration. State foresters play a key role in forest and rangeland management in the West, but so do a number of other agencies, landowners, and stakeholders.  Requiring collaboration could ensure that these projects and associated contracts are broadly supported; it could also help engage private landowners who need to treat their own lands. In addition, collaboration could create informal oversight that could increase the likelihood of early identification of issues and problems in the development and execution of projects and contracts.
f. Address fire protection separately. This bill appears to include suppression agreements and contracting with the inclusion of “and protection services.” Fire protection contracting and interagency agreements are complicated and complex, involve considerable risk, and are handled differently than other types of land management. A change in laws regarding fire protection contracting and agreements should be given separate, focused attention in the context of existing protection arrangements and ongoing reform. 
g. Require monitoring to evaluate the extent to which the use of agreements with state subcontracting increases coordination among landowners, improves the quality and quantity of restoration activities, provides high quality green jobs and business opportunities for local workers and businesses, and reflects the Federal interests in procurement and timber sale execution.
� Barak Obama, Memorandum for the Heads of Executive Departments and Agencies, March 4, 2009; Hearing of the U.S. Senate Energy and Natural Resource Committee, Subcommittee on Public Lands and Forests regarding forest workers on public lands, March 1, 2006; and Government Accountability Office, Better Planning Guidance, and Data Are Needed to Improve Management of the Competitive Sourcing Program, GAO-08-195, January 2008. In addition, the appropriations bills for Interior and Related Agencies over the past several years have prohibited Forest Service engagement in competitive sourcing.


� Public Law 106-291, sec. 331


� Including, for example, Hearing of the U. S. Senate, Committee on Energy and Natural Resources, Subcommittee on Forests and Public Lands Management, to conduct oversight of the Administration’s National Fire Plan, March 29, 2001; Hearing of the U.S. Senate Energy and Natural Resource Committee, Subcommittee on Public Lands and Forests regarding forest workers on public lands, March 1, 2006.


� Statement of Alexander J. Passantino, Acting Administrator, Wage and Hour Division, Employment Standards Administration, Department of Labor before the Committee on Natural Resources, Subcommittee on National Parks, Forests and Public Lands, U.S. House of Representatives, September 16, 2008.
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