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Chairman Lee, Ranking Member Heinrich, and members of the Committee, my name is 

Terry Turpin and I am the Director of the Office of Energy Projects at the Federal Energy 

Regulatory Commission.  The Office is responsible for taking a lead role in carrying out the 

Commission’s responsibilities in reviewing applications for infrastructure projects, 

including: (1) the licensing, administration, and safety of non-federal hydropower projects; 

(2) the authorization of interstate natural gas pipelines and storage facilities; and (3) the 

authorization of liquefied natural gas terminals.  I appreciate the opportunity to provide 

written testimony on the Commission’s role in hydropower project licensing and 

implications of S.5048, the Hydropower Licensing Affordability Act.  As a member of the 

Commission’s staff, the views I express in this testimony are my own, and not necessarily 

those of the Commission or of any individual Commissioner. 

In accordance with the Federal Power Act (FPA), non-federal hydropower projects must be 

licensed by the Commission if they: (1) are located on a navigable waterway; (2) occupy 

federal land; (3) use surplus water or water power from a federal dam; or (4) are located on 

non-navigable waters over which Congress has jurisdiction under the Commerce Clause, 

involve post-1935 construction, and affect interstate or foreign commerce.  The 

Commission currently regulates over 1,600 non-federal hydropower projects, including 

over 2,500 dams, representing about 57,000 megawatts of authorized capacity, which is 

more than half of all developed hydropower in the United States.  

I. The Commission’s Role in Hydropower Project Licensing 

The Commission serves as the lead agency in all FPA hydropower proceedings.  Prior to 

issuing a decision on a license application, the Commission conducts reviews of 

hydropower projects and project works, and as the lead federal agency prepares the 

documentation required under the National Environmental Policy Act.  The Commission 

has established multiple licensing processes and procedures, allowing an applicant to 

request to use the process it believes best suited to its individual situation.  Each of the 

licensing processes is designed to accommodate the stakeholder consultation needed to 

develop a record on which the Commission can base its licensing decision.  Currently, the 

Commission is processing 181 pending applications, of which approximately 94 percent are 

for relicenses of existing projects and about 6 percent are for original licenses and 

exemptions.  Based on the license terms of existing projects, the number of projects that 
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will begin the relicensing process will continue to be high well into the 2030s.  Between 

fiscal years 2027 and 2037, over 390 projects, representing about 39 percent of the 

Commission’s licensed projects and about 14 percent of licensed capacity under 

Commission jurisdiction, will begin the pre-filing consultation stages of the relicensing 

process.  Additionally, original license applications may continue to be filed at the 

historical rate; since fiscal year 2013, the Commission has processed applications for 78 

original licenses that involved the construction of new hydropower facilities. 

Hydroelectric licensing proceedings under the FPA are multi-faceted and complex, 

requiring the Commission to consider and balance many competing interests.  Section 10(a) 

of the FPA establishes the comprehensive development standard which each project must 

meet to be licensed, and which appears to be unique among federal infrastructure 

permitting requirements.  Pursuant to Part I of the FPA, the Commission is required to 

license projects that best result in the comprehensive development of a waterway.  Under 

this standard, a licensed project must be best adapted to a comprehensive plan for 

improving or developing a waterway for the use or benefit of interstate or foreign 

commerce—not only for the improvement and utilization of waterpower development, but 

also for the protection and enhancement of all other beneficial public uses.  In the Electric 

Consumers Protection Act of 1986, Congress modified the FPA to require the Commission 

to give equal consideration to developmental and nondevelopmental values.  The 

Commission bases decisions on which conditions to include in a license on the degree to 

which those conditions relate to project effects or project purposes. 

II. Proposed Legislation: S.5048: Hydropower Licensing Affordability Act 

If a project is located on U.S. lands such as a national forest, section 4(e) of the FPA 

authorizes the federal land managing agency to impose mandatory conditions to protect 

those lands.  Section 18 of the FPA gives authority to the Secretaries of the Departments of 

the Interior and Commerce to prescribe fishways. 

Where the Commission has received mandatory conditions that lack a nexus to project 

effects or lack a project-related benefit, the Commission has noted so in the license order 

but has nevertheless been required to include such conditions in the license.  The 

Commission has no authority to limit the scope of a mandatory condition, no authority to 

determine the adequacy of a condition, and no authority to otherwise adjudicate claims that 

a mandatory condition fails to meet the requirements stipulated in sections 4(e) and 18 of 

the FPA.1 

The proposed legislation would amend the FPA to require the scope of mandatory 

conditions submitted by federal land management and resource agencies under sections 

4(e) and 18 to be related to the direct adverse effects of a hydropower project on a federal 

reservation, in the case of section 4(e), or on a fish population in an applicable river, in the 

 
1   Escondido Mutual Water Company v. La Jolla Band of Mission Indians, 466 U.S. 765 

(1984). 
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case of section 18.  This change would limit conditions to those that have a direct nexus to 

project effects or benefit resources at the project.   

As I interpret the bill, implementation of these changes to the FPA would not grant the 

Commission any new authorities to further limit the scope of a mandatory condition or to 

determine its adequacy and would maintain prior court interpretations of the Commission’s 

FPA authorities.  For mandatory conditions under FPA section 4(e), the Secretary of the 

department with oversight of the affected U.S. lands would remain responsible for 

determining how measures would mitigate the direct adverse effects of the hydropower 

project.  In the case of FPA section 18 fishway prescriptions, the Secretaries of Interior or 

Commerce would hold this responsibility.  Accordingly, if the bill were to become law, the 

Commission would continue to be required to include in a license all mandatory conditions 

submitted to it pursuant to sections 4(e) and 18 of the FPA and questions regarding the 

propriety of mandatory conditions would be reserved to the federal court of appeals. 

III. Conclusion 

As the lead agency for FPA hydropower proceedings, the Commission has developed 

processes that take into consideration the views, recommendations, and conditions provided 

by federal and state agencies and other stakeholders while also meeting its own statutory 

obligation to license projects that are best adapted for improving or developing a waterway.  

Commission staff remains committed to working with all agencies, stakeholders, and 

Congress to ensure the most effective processing of energy infrastructure matters before the 

Commission.   


