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Introduction 
 
While the federal government and private sector continue examining the potential for 
crude oil exports, existing regulatory authorities unequivocally allow petroleum exchanges 
today, which may provide a very limited escape valve over the near-term. Light tight oil 
and condensate produced in shale plays could be transported to nearby nations in return 
for heavier crudes that could be processed in U.S. refineries. Neither a presidential finding 
nor a Commerce Department rulemaking would be required. Exchanges cannot solve the 
mismatch between refineries geared to process heavy crudes and record production of 
lighter grades of petroleum, but they would be a partial measure that could help alleviate 
some of the glut.1 
 
This report summarizes the existing regulatory framework surrounding exchanges and 
offers precedent from the administrations of Presidents Richard Nixon, Gerald Ford, Jimmy 
Carter, Ronald Reagan, George H.W. Bush, and Bill Clinton. 
 
The Regulatory Framework 
 
The overall architecture of “the ban” on crude oil exports provides for numerous 
exceptions to the general prohibition, including (but not limited to) exchanges and 
temporary exports, which are consistently and explicitly described in the relevant statutes. 
The Mineral Leasing Act, for example, puts it this way: 
 

“except such crude oil which is either exchanged in similar quantity for 
convenience or increased efficiency of transportation with persons or the 
government of an adjacent foreign state, or which is temporarily exported for 
convenience or increased efficiency of transportation across parts of an adjacent 
foreign state and reenters the United States.”2 [emphasis added] 

 
The Short Supply Controls outline a complicated transaction that requires a three-part test 
as one potential exchange or “swap,” but the exchanges envisioned above are actually 

                                                           
1 For a general discussion, see Phillip Brown, et al, “U.S. Crude Oil Export Policy: Background and Considerations,” 
Congressional Research Service (R43442). See also Sen. Lisa Murkowski, A Signal to the World (January 7, 2014): 
http://1.usa.gov/1eiQ1es. For further details, also see License to Trade: Commerce Department Authority to Allow 
Condensate Exports (April 2, 2014): http://1.usa.gov/QDF1Tx; and Past is Precedent: Executive Power to Authorize 
Crude Oil Exports (March 3, 2014): http://1.usa.gov/1fC8fMJ.  
2 30 U.S.C. 185(u). See Appendix A. 

http://1.usa.gov/1eiQ1es
http://1.usa.gov/QDF1Tx
http://1.usa.gov/1fC8fMJ
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governed by other language in the regulations.3  The Bureau of Industry and Security 
already has determined that these much simpler transactions – crude-for-crude, barrel-for-
barrel exchanges with “adjacent foreign states” – are in the national interest. The 
regulations note that, in addition to several other exceptions described in the regulations, 
the Commerce Department will approve: 
 

“(ii) Exports involving temporary exports or exchanges that are consistent with the 
exceptions from the restrictions of the statutes listed...”4 

 
Excerpts from the relevant laws are printed as a supplement to the Export Administration 
Regulations and available for review in Appendix A of this document.5 
 
The Northern Tier Exchanges 
 
Amid the extraordinary oil supply crisis of the 1970s, the National Energy Board of Canada 
announced that it would phase-out crude oil exports to the United States, reducing volumes 
from nearly 791,000 barrels per day in 1974 to exactly zero by 1982. A study by the U.S. 
Federal Energy Administration in 1976 noted: 
 

“These planned reductions, coupled with decreasing local crude production and 
projections for increased petroleum product demand in the Northern Tier, 
emphasize the need for alternative supplies of crude oil.” 

 
In short, refineries in the Northern Tier – Michigan, Minnesota, Montana, North Dakota, 
Washington, and Wisconsin – were losing an important source of crude. The federal 
government considered a variety of solutions, including the construction of additional 
pipelines to bring crude in from other parts of the country (e.g., Alaska). The FEA study also 
considered short-term approaches: 
 

“Another potential solution depends on the ability of U.S. refineries to negotiate 
exchange agreements with Canadian refineries…Exchanges appear on the surface to 
be an economic alternative that should prove to be beneficial to both the United 
States and Canada, because of the lower transportation costs.” 

 
This idea, earlier recommended by a bilateral working group organized by the U.S. and 
Canada in 1975, was implemented. The Canadian National Energy Board and the U.S. 
Departments of State, Commerce, and Energy (or its predecessor, the FEA) were all 
involved in the licensing process. A report by DOE noted in 1979: 
 

                                                           
3 The three-part test is discussed at 15 C.F.R. §754.2(b)(2)(i). 
4 The simpler exchanges are discussed at 15 C.F.R. §754.2(b)(2)(ii). 
5 The complete Short Supply Controls are available online: https://www.bis.doc.gov/index.php/forms-
documents/doc_view/425-part-754-short-supply-controls.  

https://www.bis.doc.gov/index.php/forms-documents/doc_view/425-part-754-short-supply-controls
https://www.bis.doc.gov/index.php/forms-documents/doc_view/425-part-754-short-supply-controls
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“These exchanges were developed without formal international agreements; 
they are the product of commercial practicalities and the long-standing tradition of 
U.S.-Canadian cooperation.” [emphasis added] 

 
For example, crude produced in the U.S. or imported from abroad could be delivered to 
Ontario and Montreal in eastern Canada; in return, an equal volume of crude produced in 
Alberta could be delivered to the Midwest. Licenses were initially issued each quarter, but 
the program later adopted an annual system. Aggregate licensed volumes for these 
exchanges – typically in the 50,000-100,000 barrels per day range – exceeded actual 
shipments. 
 
The program was initiated in August 1976 by the Ford administration and continued into 
the Carter and Reagan administrations. It was discontinued following President Reagan’s 
national interest finding in June 1985 authorizing oil exports to Canada. Exact numbers are 
not available, but tens of millions of barrels were exchanged back-and-forth across the 
border during this nine-year period. 
 
Excerpts from the FEA and DOE reports are available in Appendices B and C. 
  
Temporary Exports to Central America 
 
The Ford and Carter administrations considered additional measures in the short-term and 
long-term to alleviate the Northern Tier refinery problem. The discussion included the 
shipment of West Coast crude from Alaska or California down the Pacific Coast, either 
cutting across the isthmus of Central America or circumnavigating the entire South 
American landmass to reach the Caribbean or Gulf and East Coasts of the United States. 
 
There were several options for traversing Central America. The Panama Canal is unable to 
accommodate supertankers, which are the most efficient way of transporting oil over the 
ocean. The Energy Department explained what was necessary in a study published in 1979: 
 

“Presently, virtually all of this crude oil is being shipped through the Panama Canal 
to U.S. ports via temporary transfer operations. Two Very Large Crude Carriers 
(VLCCs), anchored off the west coast of Panama, serve as floating storage and 
transferal facilities for moving Alaskan crude oil to smaller carriers capable of 
passing through the Canal.” 

 
U.S. companies eased this cumbersome process by building an onshore “transshipment 
terminal,” where VLCCs could offload the oil for pickup by the smaller ships. 
 
Pipelines were considered as another method for shipping oil from the Pacific to Atlantic 
coasts of Central America. An analysis produced for the Federal Energy Administration in 
1976 suggested the construction of a new pipeline system within the Canal Zone, rather 
than co-opting existing military infrastructure. The report also considered a pipeline across 
Guatemala, which would include deep-water ports on either side. 
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The Energy Department examined an updated trans-Guatemala proposal in 1979. The 
study noted that the pipeline would serve mostly Alaskan crude, but also volumes from 
Indonesia and South America. The report noted: 
 

“To preserve the ‘domestic integrity’ of the U.S. crude oil, DOE [Department of 
Energy] proposes that both ports and the pipeline right-of-way be declared an 
international free trade zone under a 40-year lease agreement with Guatemala. The 
oil would be reloaded into U.S. tankers for delivery to U.S. Gulf and east coast 
refineries at the northern [i.e., Atlantic] end of the pipeline.” 

 
Earlier ideas for transporting Alaskan crude to the Atlantic Ocean, separate from the 
Northern Tier refinery issue, included pipelines across Costa Rica and Nicaragua.6 Whether 
these received serious consideration by the U.S. government is unknown. Ultimately, a 
pipeline across Panama – outside the Canal Zone – was constructed in 1982. In any event, 
these onshore movements – whether by pipeline or for onshore transshipping – technically 
constituted “exports” of oil, but were of a temporary nature and therefore permissible by 
the Commerce Department regulations. Essentially, Panama is regarded as an “adjacent 
foreign state” for the purposes of shipping Alaskan crude to the East Coast.  
 
Excerpts from the FEA-commissioned report and DOE study are available in Appendix D 
and E, respectively. 
 
The Japan Proposal(s) 
 
Exporting Alaskan crude oil to Japan was considered as early as the Nixon administration. 
In 1971, the Interior Department published an analysis of the Trans-Alaska Pipeline that 
concluded any foreign exports would be “temporary” as a result of rising California 
demand. The study described a potential transaction in the near-term, however: 

 
“Alaska oil exported to Japan at the market price could be exchanged for currently 
cheaper imported Middle East or Venezuelan oil delivered to the Gulf Coast or East 
Coast.” 

  
In 1977, the Federal Energy Administration published a study that analyzed various 
aspects of Alaskan North Slope crude production and sale. One possibility assessed in the 
report was a three-way exchange with Japan and the Persian Gulf. The report estimated 
significant potential savings in transportation costs. The proposal was later modified to 
include Mexico instead of the Persian Gulf. In April 1979, Energy Secretary James 
Schlesinger estimated “swaps” would increase federal revenue by $8.5 billion over 20 years 
and boost production by as much as 600,000 barrels per day.  He wrote to Congress: 
 

“The Administration is not proposing that any U.S.-produced oil be exported, but 
rather seeking to assure that the President and the Congress are not unduly 

                                                           
6 See, for example, “Panama, Costa Rica Fight for Pipeline,” Chicago Tribune (February 14, 1971); and “Pipeline in 
Nicaragua Proposed As a Link in Moving Alaska Oil,” New York Times (December 8, 1969). 
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constrained in considering such action should it be in the national 
interest…Nonetheless, it is conceivable that swaps of Alaskan North Slope crude oil 
will become necessary at some time to induce additional Alaskan and West Coast 
production and to improve efficiency.”  

 
In May 1979, President Carter and Japanese Prime Minister Ohira created the Japan-United 
States Economic Relations Group, tasked with producing a set of recommendations for 
enhancing bilateral ties between the two countries. Published in January 1981, the Group’s 
report included the following recommendation: 
 

“To improve the efficiency with which currently available petroleum supplies are 
transported and used, there should be a change in United States policy to allow 
Alaskan oil which is surplus on the United States West Coast to be exported to Japan 
in exchange for other oil already committed to Japan.” 

 
Ultimately, the Reagan administration issued a national interest finding in 1985 
authorizing exports of oil from Alaska’s Cook Inlet, and a broader exception for Alaskan 
North Slope crude was created in the 1994-96 period by Congress and President Clinton. 
 
Excerpts from the Interior Department and FEA reports are available in Appendices F and 
G, respectively. Secretary Schlesinger’s letter and the Economic Relations Group’s report 
are available in Appendices H and I, respectively. 
 
Conclusion 
 
Vast historical precedent exists for the authorization of oil exchanges between the United 
States and nearby nations. An exchange program between the U.S. and Canada functioned 
for nearly a decade, supported by three administrations from both political parties. 
Temporary exports through Panama have been authorized by successive administrations 
from at least President Carter to President Clinton, and such exports are even occasionally 
authorized today. The term “adjacent foreign state” has typically included Canada, Panama, 
and Mexico, but the record suggests that a more flexible interpretation could include other 
Latin American and Caribbean nations – and multiparty transactions could incorporate 
exchanged crude oil from producers around the globe. A broader liberalization of the crude 
export regime would still be necessary to protect jobs and production, but exchanges are 
relatively simple measures that could be taken now to provide some relief.  
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SUPPLEMENT NO. 3 TO PART 754 - STATUTORY PROVISIONS DEALING WITH 

EXPORTS OF CRUDE OIL 
 
[The statutory material published in this 
Supplement is for the information of the reader 
only.  See the U.S. Code for the official text of 
this material.] 
 
 PUBLIC LAW 104-58 
 
SEC. 201 EXPORTS OF ALASKAN NORTH 

SLOPE OIL 
 

Section 28 of the Mineral Leasing Act (30 
U.S.C. 185(s)) is amended by amending 
subsection(s) to read as follows: 
 

“EXPORTS OF ALASKAN NORTH SLOPE 
OIL 

 
  (1) Subject to paragraphs (2) through (6) of this 
subsection and notwithstanding any other 
provision of this Act or any other provision of 
laws (including any regulation) applicable to the 
export of oil transported by pipeline over 
right-of-way granted pursuant to section 203 of 
the Trans-Alaska Pipeline Authorization Act (43 
U.S.C. 1652), such oil may be exported unless 
the President finds that exportation of this oil is 
not in the national interest.  The President shall 
make his national interest determination within 
five months of the date of enactment of this 
subsection.  In evaluating whether exports of 
this oil are in the national interest, the President 
shall at a minimum consider-- 
 

(A) whether exports of this oil would diminish 
the total quantity or quality of petroleum avail-
able to the United States; 
 

(B) the results of an appropriate environmental 
review, including consideration of appropriate 
measures to mitigate any potential adverse 
effects of exports of this oil on the environment, 
which shall be completed within four months of 
the date of the enactment of this subsection; and 

 
(C) whether exports of this oil are likely to 

cause sustained material oil supply shortages or 
sustained oil prices significantly above world 
market levels that would cause sustained material 
adverse employment effects in the United States 
or that would cause substantial harm to 
consumers, including noncontiguous States and 
Pacific territories. 
 
If the President determines that exports of this oil 
are in the national interest, he may impose such 
terms and conditions (other than a volume 
limitation) as are necessary or appropriate to 
ensure that such exports are consistent with the 
national interest. 
 
(2)  Except in the case of oil exported to a 
country with which the United States entered into 
a bilateral international oil supply agreement 
before November 26, 1979, or to a country 
pursuant to the International Emergency Oil 
Sharing Plan of the International Energy Agency, 
any oil transported by pipeline over right-of-way 
granted pursuant to section 203 of the 
Trans-Alaska Pipeline Authorization Act (43 
U.S.C. 1652) shall, when exported, be 
transported by a vessel documented under the 
laws of the United States and owned by a citizen 
of the United States (as determined in accordance 
with section 2 of the Shipping Act, 1916 (46 
U.S.C. App. 802)). 
 
(3)  Nothing in this subsection shall restrict the 
authority of the President under the Constitution, 
the International Emergency Economic Powers 
Act (50 U.S.C. 1701 et seq.), the National 
Emergencies Act (50 U.S.C. 1601 et seq.), or Part 
B of title II of the Energy Policy and 
Conservation Act (42 U.S.C. 6271-76) to prohibit 
exports. 
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(4)  The Secretary of Commerce shall issue any 
rules necessary for implementation of the 
President’s national interest determination, 
including any licensing requirements and 
conditions, within 30 days of the date of such 
determination by the President.  The Secretary 
of Commerce shall consult with the Secretary of 
Energy in administering the provisions of this 
subsection. 
 
(5)  If the Secretary of Commerce finds that 
exporting oil under authority of this subsection 
has caused sustained material oil supply shortage 
or sustained oil prices significantly above world 
market levels and further finds that these supply 
shortages or price increases have caused or are 
likely to cause sustained material adverse 
employment effects in the United States, the 
Secretary of Commerce, in consultation with the 
Secretary of Energy, shall recommend, and the 
President may take, appropriate action 
concerning exports of this oil, which may include 
modifying or revoking authority to export such 
oil. 
 
(6)  Administrative action under this subsection 
is not subject to sections 551 and 553 through 559 
of title 5, United States Code. 
 
 
 MINERAL LANDS LEASING ACT 

30 U.S.C. 185(u) 
 
Limitations on export 
 

Any domestically produced crude oil 
transported by pipeline over rights-of-way 
granted pursuant to this section, except such 
crude oil which is either exchanged in similar 
quantity for convenience or increased efficiency 
of transportation with persons or the government 
of an adjacent foreign state, or which is 
temporarily exported for convenience or 
increased efficiency of transportation across parts 
of an adjacent foreign state and reenters the 
United States, shall be subject to all of the 
limitations and licensing requirements of the 

Export Administration Act of 1979 (50 U.S.C. 
App. 2401 and following) and, in addition, before 
any crude oil subject this section may be exported 
under the limitations and licensing requirements 
and penalty and enforcement provisions of the 
Export Administration Act of 1979 the President 
must make and publish an express finding that 
such exports will not diminish the total quantity 
or quality of petroleum available to the Unites 
States, and are in the national interest and are in 
accord with the provisions of the Export 
Administration Act of 1979: Provided, That the 
President shall submit reports to the Congress 
containing findings made under this section, and 
after the date of receipt of such report Congress 
shall have a period of sixty calendar days, thirty 
days of which Congress must have been in 
session, to consider whether exports under the 
terms of this section are in the national interest.  
If the Congress within this time period passes a 
concurrent resolution of disapproval stating 
disagreement with the President's finding 
concerning the national interest, further exports 
made pursuant to the aforementioned Presidential 
finding shall cease. 
 

 
NAVAL PETROLEUM RESERVES 

PRODUCTION ACT 
10 § 7430(e) 

 
Any petroleum produced from the naval 

petroleum reserves, except such petroleum which 
is either exchanged in similar quantities for 
convenience or increased efficiency of 
transportation with persons or the government of 
an adjacent foreign state, or which is temporarily 
exported for convenience or increased efficiency 
of transportation across parts of an adjacent 
foreign state and reenters the United States, shall 
be subject to all of the limitations and licensing 
requirements of the Export Administration Act of 
1979 (50 U.S.C. App. 2401 et seq.) and, in 
addition, before any petroleum subject to this 
section may be exported under the limitations and 
licensing requirement and penalty and 
enforcement provisions of the Export 
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Administration Act of 1979, the President must 
make and publish an express finding that such 
exports will not diminish the total quality or 
quantity of petroleum available to the United 
States and that such exports are in the national 
interest and are in accord with the Export 
Administration Act of 1979. 
 

OUTER CONTINENTAL SHELF LANDS 
ACT 

43 U.S.C. 1354 
 

(a) Application of Export Administration 
provisions 

 
Except as provided in subsection (d) of this 

section, any oil or gas produced from the outer 
Continental Shelf shall be subject to the 
requirements and provisions of the Export 
Administration Act of 1969.  Note that the 
Export Administration Act of 1969, referred to in 
paragraphs (a) and (b) of the Supplement, 
terminated on September 30, 1979, pursuant to 
the terms of that Act. 
 
 (b) Condition precedent to exportation; express 
finding by President of no increase in reliance 

on imported oil or gas 
 

Before any oil or gas subject to this section may 
be exported under the requirements and 
provisions of the Export Administration Act of 
1969, the President shall make and publish an 
express finding that such exports will not 
increase reliance on imported oil or gas, are in the 
national interest, and are in accord with the 

provisions of the Export Administration Act of 
1969. 

 
(c) Report of findings by President to Congress; 
joint resolution of disagreement with findings of 

President 
 

The President shall submit reports to Congress 
containing findings made under this section, and 
after the date of receipt of such reports Congress 
shall have a period of sixty calendar days, thirty 
days of which Congress must have been in 
session, to consider whether export under the 
terms of this section are in the national interest.  
If the Congress within such time period passes a 
concurrent resolution of disapproval stating 
disagreement with the President’s finding 
concerning the national interest, further exports 
made pursuant to such Presidential findings shall 
cease. 
 
 (d) Exchange or temporary exportation of oil 

and gas for convenience or efficiency of 
transportation 

 
The provisions of this section shall not apply to 

any oil or gas which is either exchanged in 
similar quantity for convenience or increase ef-
ficiency of transportation with persons or the 
government of a foreign state, or which is 
temporarily exported for convenience or 
increased efficiency of transportation across parts 
of an adjacent foreign state and reenters the 
United States, or which is exchanged or exported 
pursuant to an existing international agreement. 
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