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HEARING COMMENTS ON S. 2895

I would like to thank you for the opportunity to comment on S. 2895.  

I also want to thank Senator Wyden and his staff for their ongoing efforts to address issues relevant to forest and community health.  Despite my concerns about the merits of S. 2895, I very much appreciate your efforts in this regard.

COMMENTS ON S. 2895:
Most people I know support the purposes for which the bill was crafted (p. 2-3).  A number of Grant County residents support the bill, regardless of its content, largely for the funding it promises and the hope it creates that a more active, responsible era of federal land management is possible.  However, many residents, me included, have serious concerns about the merits of this bill in its current form. 
Generally speaking, my concern is this:  S. 2895 increases the scope and nature of the protections the Forest Service must deal with, but does not provide them with any new authorities.  As a result it will make their work even more difficult, but that of environmentalists bent on stopping active management through litigation, even more easy.  This is a recipe for management failure—and it is why the bill should not be passed as it’s currently written.

RE:  Litigation
Past management practices—generally sanctioned by Congress and informed by the best available science of the time—have compromised the health of federally managed lands in various ways.  However, litigation over the last couple decades coupled with its resulting lack of active management has brought many of these lands to the brink of ecological disaster.  As such litigation is the critical challenge compromising effective management of federal lands today.  Unfortunately, S. 2895 not only fails to address this critical challenge, but will arguably strengthen it. 

I say this because while the bill is strongly supported some environmental organizations, this support reflects a compromise position that is arguably purchased at the cost of additional, far reaching protections.  As a result, if passed, the bill will require the Forest Service to undergo even more regulatory and bureaucratic challenges as they attempt to implement the types of projects described in the bill.  The new protections, with the bill’s associated language, will provide new and ripe opportunities for litigation and strengthen the hand of environmentalists who are already so adept at litigating, who do not support the bill, and who remain in principle opposed to responsible management on federal lands.  This is a bad mix, and one the bill will empower.
RE:  Litigation—some “language” problems

(1) The bill makes frequent, critical use of the notion of “best available science”.  Yet that phrase must always be understood against a background set of beliefs, assumptions, and perspectives about what counts as good science and what counts as relevant in any given situation.  And that can vary enormously between scientific disciplines, and even between practitioners within the same discipline.  The phrase will also mean one thing in a more theoretical, research oriented context and quite another in the applied context of actual forest work and responsible land management.  
In short, the phrase “best available science” lacks a single, univocal meaning that applies across the various disciplines and contexts of application this bill covers.  Given the central role the phrase plays in the implementation of the bill, without further clarification it will constitute an important weakness that will be exploited by groups opposed to active management on federal lands.  

(2) The bill requires, within 5 years of its passage, the Secretary to dispense with the “cutting limitations” described in section 4(b)” of the bill (p. 45ff), and to “prepare ecological restoration projects that are designed to use an age [class] limitation [rather than a diameter limitation] that prohibits the harvest of any tree the age of which is greater than 150 years” (p. 45ff).  
This is confusing, for two reasons.  One is that 4(b) essentially prohibits the “removal”, or harvest, of any tree larger or smaller than 21 inches dbh unless certain ecological conditions are met (p.16ff).  Ecological considerations in 4(b), not diameter limits, really determine what size trees can be removed.  The bill essentially starts with an age class limitation despite its reference to diameters.  The other reason is that the cutting limitations contained in 4(b), which the Secretary is supposed to dispense with, include precisely the kind of ecological considerations the bill is intended to promote.

I’m confident this is not the bill’s intent, but the bill’s language appears to require it.  The apparent lack of consistency in this regard will create serious problems for the design and implementation of projects.
(3) The bill lays out specific goals for the areas covered and the projects undertaken.  At one point the bill states “the Secretary shall consider methodologies that could potentially help achieve . . . wood harvests to sustain adequate levels of industry infrastructure” (p. 14ff), while at another it states the projects “shall provide a minimum quantity of timber based on the need to maintain a sustainable industrial capacity to perform the ecological restoration activities under this Act” (p. 40ff).  
The potential problem here is that the meaning—hence practical implication—of  phrases like ‘adequate levels’, ‘minimum quantity’, or ‘sustainable capacity’ depends critically on the nature and scope of the activities undertaken.  For example, the amount of industrial capacity needed to mechanically treat a 30,000 acre project that treats 60% or more of the acres in the project—a reasonable expectation if restoring and maintaining ecological resiliency is the goal—will be significantly higher than if we treat those acres in a non-mechanical fashion, say by burning, or treat only 25% of these acres in whatever manner, as is common nowadays. Alternatively, what if we need to sustain a higher industrial capacity, just to have any industrial capacity whatsoever in the area to do restoration work, than what the advisory panel considers necessary to perform the scope and nature of work they deem appropriate?  This is a practical problem that is sure to occur with far reaching implications on several fronts.  Yet the bill provides no clear guidance or means by which to address it.
There are other examples, but:  As a piece of legislation that intends to change the direction and focus of eastside forest land management, create jobs, and help stabilize communities, the bill requires considerably more tightening up of its language and the consistency between its parts and sections if it is to see smooth and effective implementation.
RE: Litigation—some regulatory concerns
(1) With some exceptions, the Forest Service currently prohibits harvesting trees 21 inches dbh or larger.  Some environmental groups regularly threaten to sue, or litigate projects, in the attempt to move tree harvest size down to 14 inches dbh and less—i.e., to the economically less valuable trees. Often successful, such a move compromises the ecological value of the project because it prevents the Forest Service from implementing treatments that reduce to appropriate levels fuel loads or basal area.  It also compromises their ability to underwrite the cost of work by reducing the amount merchantable material they can harvest from the projects. 
It is worth noting in this context that, unlike protected animals, large trees can’t migrate and therefore populate areas that lack them.  However, the ecological value of large trees can, in an important sense, be “transferred” to other areas that need treatment via the harvesting (where appropriate) and economic return provided by larger trees, which can then be used to underwrite treatments in other areas to restore or maintain ecological resilience.
That said, S. 2895 will prohibit the harvest of trees 21 inches dbh or larger, as well as trees that are smaller than this, unless certain conditions are met.  That is, the bill will essentially prohibit the harvesting of any trees whatsoever their size unless certain conditions are met.  This prohibition probably represents an attempt to protect not only old growth trees, but also trees with old growth characteristics—something environmentalists support.  Whatever the motivation, this prohibition and its associated conditions will provide environmentalists with additional legal leverage to use as they litigate to stop the commercial harvest of any trees.  
The bill’s prohibition on harvest will therefore complicate the Forest Service’s job, increase the likelihood of successful litigation by environmentalists, and further compromise attempts to implement cost effective, ecologically appropriate treatments based in part on the quality and amount of merchantable material available per acre treated.
 (3) The bill enlarges the scope of PACFISH/INFISH.  As such it ignores the growing body of evidence that indicates riparian habitat and returning numbers of listed fish on national forests are, generally speaking, trending upward.  It ignores the fact that many of these areas themselves require active management if they are to be healthy again.  And it ignores the fact that these areas are among the most productive timber lands available, such that treatment in these areas would be ecologically beneficial and economically advantageous. In short, there appears to be no compelling ecological reason to expand their scope, but several good reasons—both economic and ecological—to forego that move.

Given this, arguably the only reason to expand the scope of PACFISH and INFISH is to secure support for the bill by environmentalists.  This move, however, is a bad move and will further complicate the Forest Service’s job as well as the cost of its projects, and further empower environmentalists who regularly litigate to stop commercial activity—e.g. grazing—on federal lands.

(4) The bill requires the Secretary to “carry out implementation of each ecological project in a manner consistent with the advice of the advisory panel” (p. 13).  This assumes the panel’s advice will always embody the “best available science”—otherwise the bill wouldn’t require the Secretary to act in a manner consistent with the panel’s advice. The bill does not require the Secretary to do likewise with either Forest Service personnel or collaborative groups.  This assumes that Forest Service personnel and collaborative groups lack the scientific know-how and practical expertise to implement sound restoration projects—otherwise the Secretary would be required to act in a manner consistent with their advice.  Both assumptions are mistaken.   
In addition, the bill explicitly ascribes a number of responsibilities to the Advisory Panel.  I would argue that it tacitly expects the panel will function to provide a “unified” scientific “voice” to cut through the problems “dueling” science presents nowadays for project implementation and courtroom litigation.  If so, this is an unlikely outcome for two reasons.  One is that the bill does not imbue the advisory panel with the necessary scientific or legal weight required to put such matters to rest quickly, if at all, in the relevant contexts.  The other is that at the project level, the scientific advice in question will amount to the application of science.  As such, the “right” application of science in these contexts will vary according to the various goals, perspectives, and values of the scientific practitioners in question.  

The advisory panel is unlikely to function effectively as intended over the long-term.  It will add to the bureaucratic and procedural challenges the Forest Service needs less of.  There is therefore no good reason to craft a piece of legislation around such a concept or group.  
There are other examples, but to conclude:  As a piece of legislation that promises to significantly enlarge the scope of work on eastside federal lands, and enhance and expedite the implementation of projects, the bill requires considerably more work if it is to be successfully implemented and we are to see healthier forests, more jobs, and more stable communities.  
To this end I would urge Senator Wyden’s office to revisit the notion of ecological resiliency and more fully exploit its promise as the center piece of this bill and management efforts generally for eastside federal lands.
